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The problematics of
corporate compliance,
lobby and success
fee, with special
regard to the buying
of influence and
influence peddling II.

I. The definition and nature

of (corporate) compliance

Compliance is a really complicated and
complex area.? It is not wide-spread
in Hungary yet; however, it seems to
be increasingly spreading in econom-
ic sphere, and in the field in a broader
sense.” Reducing the risk of non-com-
pliance is becoming a larger and larg-
er driving force for companies. Com-
pliance means different and various
measures for persons working in dif-
ferent fields, and it also depends on the
level of the organisations they are at.
Corporate wrongdoing might entail
a fine and a negative return on equity
and cause reputation effects and pri-
vate law damages.’

Today compliance with legal pro-
visions and ethical rules is becoming

more and more common in the op-
eration of companies; both kinds of
conduct to be followed belong to the
category of compliance (legislative
compliance). Sometimes differentiation
only rests upon theoretical bases; there-
fore, compliance with legal provisions
consists of hard, while compliance with
ethical rules consists of soft directives.®

In the corporate (multinational) sec-
tor, and even in the public sector, it oc-
curs that some managers, leaders, or
members of a consolidated group com-
mit criminal abuses. Corporate abuse
seems to have no more than one elabo-
rated legal definition in the Hungarian
literature, in addition it has constant
elements.

The term refers to illegitimate con-
ducts that are:

- “in interaction with companies, or

- takes place in the corporate workpla-

ce,

- usually meet the prosecution requi-

rements of the state”.”

In a broad sense, corporate compli-
ance (corporate wrongdoing) includes
any infringements of law committed by
the employees, which infringements of
law do not contravene any passage of
the Criminal Code. This might include
any action that contravenes no legal
provision but can only be considered
unethical and only violates the inter-
nal norm of the company. The third
element of the classification is any in-
fringement of law realising disciplinary
offence; and finally, it includes clearly
private law misconducts.® Misconducts
are committed by managers or employ-
ees of the organisation or third parties
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being in relation with the former per-
sons, with the devices of misleading, in
order to acquire unlawful advantage,
on condition that information can also
be unlawful advantage.’

By way of derogation, in technical
literature criminal compliance specif-
ically refers to infringements of law
when a criminal offence is (also) real-
ised within the organisation. German
dogmatics makes a difference between
cases when the commission of a crime
is for the benefit of the organisation
(the purpose is to obtain gain for the or-
ganisation), while a crime can be com-
mitted to the debit of the organisation,
causing unlawful disadvantage to it."

Typically, the following criminal of-
fences (misconducts) can be committed
to the debit and in favour of a company:
all kinds of corruption criminal offenc-
es, budget fraud, violation of account-
ing order, bankruptcy crime, violation
of trade and economic secrets prohib-
ited acquisition of data, embezzle-
ment, violation of information system
or data, fraud committed with the use
of information system." In my view,
agreements restricting free competition
also belong to this category, which can
be either good or bad for an economic
operator. I must add that a survey does
not actually name the former felony;
however, it includes all misconducts
related to procurements and the viola-
tion of competition laws.*

Criminal compliance is seeking the
answer to the question what measures
can precede criminal offences to be
committed in favour or to the detriment
of a company. Besides substantive law
compliance, there are fields harping on
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procedural law questions, too. Internal
investigation and whistleblowing are
key elements of this category.” These
two institutions are definitely criminal
law institutions, but rather interdisci-
plinary, because it includes labour law,
administrative criminal law, constitu-
tional law, administrative law.*

Public and non-public officials
working in the working communi-
ty are often under pressure because
when these misconducts come to their
knowledge, they either leave the insti-
tution (whether voluntarily or because
of dismissal), the economic operator,
or they should - at least - get involved
in this circle. The necessity of their in-
volvement requires no special expla-
nation. For the remedy, handling and
reporting on these misconducts, the le-
gal institution of whistleblowing is not
common in Hungary yet but has been
existing relatively long abroad.

Corporate compliance can exist in it-
self, since keeping in mind the rules of
conduct prescribed and to be followed
also contributes to legislative compli-
ance; however, we can speak about
partial efficiency if there is no proper
system for the reporting of miscon-
ducts (prosecuted by criminal law) or
such system is unable to serve its inten-
tion entirely.

Since, unlike lobbying activity, in
this area a criminal offence can be
committed by a natural person be-
ing a member to the organisation of a
company (executive officer, employee,
member, etc.) in favour of or to the det-
riment of “their own” or another com-
pany, it was worth examining criminal
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law cases in Hungary, with the focus
on corruption criminal offences.

1. Criminal law cases of criminal
compliance in Hungary

In business-to-business legal transac-
tions, the customer or principal lays
down as a condition for the mainte-
nance of certain partnership (extension
of contract) or the establishment of a
new partnership (conclusion of con-
tract) the requirement that the contrac-
tor or supplier hands over an amount
equalling certain percentage of the
turnover.

For instance, according to the stat-
utory definition in the explanation
of a judgement passed by Tatabanya
Regional Court®, the Accused said to
Managing Director of a strategic sup-
plier, (...) Company as Witness T1 at
a business meeting in Komarom at the
end of June 2012 that he requires 2-3%
of the monthly turnover arisen from
(...) company, the firm managed by
him, and he also mentioned that (...)
company can remain a supplier of (...)
company if he receives these amounts
regularly.

According to the statutory defini-
tion of another decision', during a dis-
cussion with Witness T1 at the premis-
es of (...) Company in Esztergom at the
end of 2008, at the beginning of 2009,
the Accused raised the subject that on
behalf of (...) Company he provides
plenty of work to (...) company, thanks
which the latter firm has a considera-
ble income; therefore, he considers it
appropriate that Witness T1 pays to
him and to Witness T2 Firm Manager

HUF 250-250.000 per month. In case of
non-payment, the Accused also held
out the prospect of giving another com-
pany all the orders offered by (...) Ltd.
to (...) Ltd.

In the case conducted before the
Szolnok Regional Court’, Accused of
the Second Order informed Witness 10
- Managing Director of (...) Company -
in October 1997 that Firm 1 shall only
maintain their existing contract of car-
riage with the company represented by
him if 10% of the turnover transferred
from Firm 1 and the countervalue re-
ceived for material handling is restored
to him and to the Accused of the Sec-
ond Order in cash. Witness 10 provided
a total of HUF 6,148,092 to the Accused
of the Second Order from January 1998
until February 1999 on a monthly basis
so that Firm 1 does not terminate the
existing contract.

In the criminal proceedings conduct-
ed before the Gy6r Regional Court®® it
was concluded that at the beginning of
July 2007 the Accused and the Plaintiff
met at the premises of (...) Company in
person, and while discussing the dif-
ficulties of business life the Accused
persuaded the Plaintiff to provide him
with unlawful advantage every month,
which in the beginning was specified as
a percentage, and later as a fix amount
of HUF 250,000 so that the contractual
relationship can remain between them
in the future. From July 2007 to Octo-
ber 2007 the Plaintiff gave the Accused
HUF 250,000 per month, who thus vi-
olated his obligation to supply infor-
mation and make a bid towards his
employer.

JURA 2022/1.
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A default judgement' was passed in
a bribery case where the Accused Per-
sons of the Second and First Order con-
tacted representative of Firm 8, Person
7 to jointly make arrangements through
linkages so that dog food of a certain
composition with a basic material of
production which Firm 8 possesses can
get into the formulation of Firm 2 and
they conclude a contract of supply for
this raw material with them. After the
quantity supplied, in exchange, they
asked for a pre-defined amount to be
transferred to Firm 1.

In a case conducted before the High
Court of Justice, Mrs. S turned to the
Bank for a credit to purchase the state-
owned shares of P. Rt., to a nominal
value of HUF 354,010,000, and Accused
of the First Order requested 30% of the
shares of the firm to be purchased from
Mrs. S, against the loan facility -with-
out countervalue - for the Bank.?

According to another case before the
Budapest-Capital Regional Court?, Ac-
cused of the First Order as Procurement
Manager of Firm 1 kept contact with
representatives of Firm 3, Person 3,
Person 4 and Person 5, whom he asked
in 2014 to forward a “transport organ-
isation commission” to Firm 1, which
corresponds to 14% of the amount of
monthly invoices issued by Firm 3 to
Firm 1 in order to maintain the contract
of carriage, or otherwise they will en-
ter into a contract with a competitor of
Firm 3. At the end of 2015, Accused of
First Order amended this amount from
14% to 24% at the premises of Firm 1
during a discussion with Person 3 and
Person 5, which the representatives of
Firm 3 accepted.

JURA 2022/1.

In the cases examined?®, the passive
bribing defendants fulfilled high po-
sitions at the companies, and most of
them were entitled to pass economic
decisions independently.

The acting courts found the passive
bribers guilty - if no aggregation was
determined - of bribery committed
at least (generally) continuously, by a
person performing activity for an eco-
nomic entity with breach of duty; how-
ever, this action mainly contravened
Paragraph (1), Section 291 of the Crimi-
nal Code and, with reference to Article
a), Paragraph (2), the quality was the
felony of accepting bribery committed
by a person with independent powers
to take action, which was qualified and
punishable according to Article b), Par-
agraph (3).

The legal cases also show that active
and passive bribers hid the unlawful
advantage from publicity on some le-
gal grounds (e.g. commission).

We can also state that in many cases
active bribers are under pressure prior
to the commission of the delict: they
either accept the conditions offered by
the passive briber or they cannot con-
clude a contract and the existing part-
nership is terminated.

A solution to such and similar cases
can be a well-functioning and efficient
whistleblowing system.
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II. The definition
of whistleblowing
(whistleblower)

In order to discover any corporate
abuse, also highlighting that latency is
particularly high, we should establish a
legal environment where the reporting
person or complainant can report his or
her observations anonymously as effi-
ciently as possible.

One of the key purposes of whistle-
blowing?® is that no insider information
whose disclosure promotes the fight
against corruption and action against
economic delinquency can remain hid-
den within a given organisation. The
employee “provides confidential infor-
mation about an activity observed by him
or her during the operation of the organ-
isation, which violates the public inter-
est or any legal provision, possibly causes
damage to others or is merely unethical”.**
One of the requirements of disclosing
such information or at least forward-
ing such information to the competent
body or authority is the establishment
of the legal guarantees of whistleblow-
ing, since, on the one hand, it promotes
the protection of public interest (trans-
parency, accountability), and on the
other hand, it enhances the economic
efficiency of the state and companies;*
moreover, it protects the good reputa-
tion of the firm.

A whistleblower can represent an
assurance against the tendency of or-
ganisations wielding power that he or
she prevents the inner problems and
concerns from rising to the surface by
excluding outsiders. In many cases the

whistleblower is the ultimate solution,
when other, formal accounting systems
cannot be used.” In a reporting pro-
cess of public interest, two contradic-
tory interests press against each other:
the reporting person’s private interest
and his or her interest attached to the
disclosure of the abuse;” therefore, it
is essential that the reporting person’s
identity be hidden and he or she stay
anonymous. Besides losing his or her
job, a whistleblower also risks that his
or her chances of inclusion in another,
similar and related field considerably
decreases.”®

We can only speak about a whistle-
blower if he or she supplies the infor-
mation coming to their knowledge to
the manager or agent belonging to the
organisation, so the information is for-
warded through the procedural chan-
nels specialised for this purpose, in the
procedural order established for this
purpose, within the organisation.”

Whistleblowing is a system set up
for the reporting of misconducts, where
an internal person being in a privileged
position® provides access to the con-
fidential or qualified information of
a private or state organisation, which
information can be led back to present
or past misconducts and abuse of pow-
er, and the aim is to show the potential
or actual damage for the protection of
public interest.*!

First of all, we should briefly and
concisely discuss the basic norms set up
by the European Union over the past
decades, because at the turn of the mil-
lennium we started from the bribing of
a foreign public official and came to the
unification of criminal statutory provi-
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sions,?? and to the United Nations Con-
vention against Corruption;* therefore,
it is necessary to briefly refer to the EU
whistleblowing instruments.

1. International anti-corruption
provisions

Without the intention of being exhaus-
tive, these norms are the following:

- the United Nations Convention
quoted,

- Act XLIX of 2002 on the An-
nouncement of the Criminal Law
Convention on Corruption of
the Council of Europe, dated in
Strasbourg 27.1.1999,

- Act L of 2004 on the Announce-
ment of Civil Law Convention
on Corruption of the Council of
Europe dated in Strasbourg, on
4 .X1.1999,

- Act XXXVII of 2000 on Announ-
cement of Convention on Com-
bating Bribery of Foreign Foreign
Public Officials adopted by Mem-
ber States to the Organisation
for Economic, Cooperation and
Development (OECD) as well
as Argentina, Brasilia, Bulgaria,
Chile and Slovakia in Paris, on 21
November 1997 (OECD Convent-
ion),

- Act CXV of 2005 on Announ-
cement of the Convention of 26
May 1997 on the Fight Against
Corruption Involving European
Officials and Officials of Europe-
an Union Member States.

Article 33 of the UN Convention

deals with the protection of the report-
ing persons, requesting each State Par-
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ty to consider “incorporating into its do-
mestic legal system appropriate measures
to provide protection against any unjusti-
fied treatment for any person who reports
in good faith and on reasonable grounds
to the competent authorities any facts con-
cerning offences established in accordance
with this Convention”.

The Criminal Law Convention on
Corruption included no such or sim-
ilar provisions; however, in Article
12 it calls the States Parties to qualify
passive trading in influence as a crim-
inal offence.* Besides establishment of
passive trading in influence as a crimi-
nal offence, the Council of Europe also
aimed to punish any action during
which "when committed intentionally, the
promising, giving or offering, directly or
indirectly, of any undue advantage to an-
yone who asserts or confirms that he or she
is able to exert an improper influence over
the decision-making of members of foreign
public assemblies, officials of international
organisations, members of international
parliamentary public assemblies or judges,
officials of international courts”.

Similarly to the Criminal Law Con-
vention on Corruption, OECD Conven-
tion does not cover the protection of
the whistleblower either; the norm was
established in the subject of the crimi-
nal liability of bribing a foreign public
official.

The Civil Law Convention on Cor-
ruption aimed to establish a legal en-
vironment concerning the enforcement
of claims for damages for persons suf-
fering damage owing to corruption. Be-
sides, in Article 9 the Convention dealt
with the protection of employees, ac-
cording to which “Each Party shall pro-
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vide in its internal law for appropriate pro-
tection against any unjustified sanction for
employees who have reasonable grounds to
suspect corruption and who report in good
faith their suspicion to responsible persons
and authorities”.

Article 6 in the Convention on Fight
Against Corruption Involving Officials
of the European Communities urges
to allow heads of businesses to be de-
clared criminally liable in cases of cor-
ruption criminal offences by a person
under their authority acting on behalf
of the business. Therefore, the norm in-
tends to specify the criminal responsi-
bility of any natural person as an exec-
utive officer (also members) whose task
and responsibility would have been -
in my view - to prevent any bribery or
passive trading in influence committed
by an employee or a person acting for
and on behalf of the economic entity on
any grounds.

Ultimately, in the second place, this
endeavour intends to prevent any illicit
and undue influence to potentially be
exerted by the lobbyist by holding the
executive officer supervising the lob-
byist’s activity (member) criminally re-
sponsible, too.

2. The Whistleblower Directive

Due to the lack of space, I have no op-
portunity to analyse all the noticeable
Union norms dealing with whistle-
blowing, so I will discuss them mar-
ginally, as a list; however, a greater
emphasis should be laid on the Whis-
tleblower Directive, as it has not been
implemented in the legal system in
Hungary up to present.

The European Parliament issued
Resolution of 14 February 2017 on the
role of whistleblowers in the protec-
tion of EU’s financial interests.* In this
Resolution, the European Parliament
urged the Commission to “immediately
submit a legislative proposal establishing
an effective and comprehensive European
whistleblower protection program which
includes mechanisms for companies, public
bodies and non-profit organisations”, and
called on the Commission to submit a
legislative proposal protecting whistle-
blowers, affording effective and equiv-
alent protection in the Member States
and in all the Union’s institutions.

The recommendation referred to
Council of Europe recommendation
CM/Rec(2014)7 or the protection of
whistleblowers (30 April 2014), which
specified some basic terms (whistleblow-
er, public interest and report or disclosure,
report, disclosure), and - ultimately - it
provided for the establishment of an
internal whistleblowing network for
employees and specified the parame-
ters of such network.”

After such antecedents, the Euro-
pean Commission was proposing a
new law to strengthen the protection
of whistleblowers who report breaches
of EU law on 23 April 2018,* and final-
ly the Whistleblower Directive® was
adopted on 7 October 2019.

The personal scope of the Whistle-
blower Directive covers persons who
work in the private and public spheres
and learn about any infringement of
law in connection with their work (Par-
agraph (1), Section 4). In the Directive,
employees include persons working
under the supervision or direction of
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contractors, subcontractors and suppli-
ers - in a broad interpretation. Beyond
this, the provisions of the Directive are
also applicable to persons who are not
yet in an employment relationship but
have obtained information about in-
fringement of law during the recruit-
ment process or the pre-contractual
negotiations; what is more, the defini-
tion (Article 9, Section 5) also includes
employees whose employment rela-
tionship has ceased to exist earlier. In
this respect, therefore, the norm should
be applied widely, which is definitely
advised.

Article 11 of Section 5 defines what
retaliation means. Retaliation “means
any direct or indirect act or omission
which occurs in a work-related context, is
prompted by internal or external reporting
or by public disclosure, and which causes
or may cause unjustified detriment to the
reporting person”.

The Directive states that the condi-
tions specified for the protection of a
whistleblower shall apply if the report
is not submitted in bad faith (the whis-
tleblower has a well-founded reason
for presuming the infringement of law),
the information supplied by him or her
can be brought into connection with
the sectors under the material scope of
the Directive (e.g. public procurement,
environmental protection, consumer
protection), and an internal or external
report is made in accordance with the
Directive.

With respect to the present study,
we should discuss the protection meas-
ures prescribed by the Directive (Sec-
tion VI). Article 19 expressly specifies
the forms of retaliation under the defi-
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nitions in an open-end exhaustive list.
This particularly includes (as exam-
ples) demotion, discrimination, early
termination of employment contract,
cancellation of a licence or permit, psy-
chiatric or medical referral.

The following level of Section VI
includes measures aiming at protec-
tion against retaliation (Article 21) and
measures aiming at the protection of
the persons affected (Article 22). In
summary, Article 21 sets forth that a re-
porting person shall not be considered
to have breached any restriction on
disclosure of information and shall not
take any responsibility for such disclo-
sure. The reporting person shall have
no criminal liability for any actions in
respect of the acquisition of or access to
the information.

Finally, we should also emphasise
that in court or public proceedings in
the subject of disadvantage or detri-
ments suffered by a whistleblower it
should be presumed that such detri-
ment has been applied against them
as a retaliation owing to their report or
disclosure of information.

Article 22 attaches a guarantee to
official, court procedures against the
reporting person; therefore, they have
the right to a fair trial, the presumption
of innocence, the right of defence and
the right to an effective remedy. Addi-
tionally, authorities shall ensure that
the identity of the reporting person is
entirely protected.

Perhaps one of the most interesting
parts of the Whistleblower Directive
is the sanctioning of persons acting
against whistleblowers, highlighting
that penalties can (should) be applied
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against both natural persons and legal
persons, and retaliation should also be
applied against whistleblowers with
malafide intentions.

According to the Directive, it is the
competence of Member States to speci-
ty the penalties, and the Directive only
governs the conditions for application.
Thus, penalties are required in the fol-
lowing cases: hinder or attempt to hin-
der reporting, retaliation, launching
vexatious proceedings, and breach the
duty of maintaining the confidentiality
of the identity of reporting person.

At this point we should proceed
with the investigation of the legal pro-
vision on whistleblowing, primarily
considering the question to what ex-
tent the Hungarian law complies with
the stipulations set forth in the Whistle-
blower Directive (at present).

3. Hungarian complaint laws and the
Complaint Law

Act I of 1997 on notifications, proposals
and complaints of public interest was
the first more modern act on the report-
ing of abuses in Hungary.* Consider-
ing this Act, two components are worth
mentioning. Firstly, this Act obliged
the organ causing disadvantage to the
reporting person to restore the original
condition, provide reparation to the
person suffering disadvantage and pay
compensation for financial damages
arising from such case (as a sanction).
Secondly, the report of public interest
had to serve the interest of the whole
society, that is, such report - in my in-
terpretation - may not have been aimed
at the insult suffered by the employee.

Nevertheless, it was the first act to al-
low for anonymous reporting,** sowing
the seeds of whistleblower protection
in the legal system in Hungary.

The Act that became effective in 1977
was superseded by Act CLXIII of 2009
on the Protection of Fair Procedures
and the related act amendments.*”

It was the first act to have spread
in the United States of America; it in-
tegrated and contained solutions re-
lated to the legal institution of whis-
tleblowing.** The Preamble of the Act
suggests that the legislator formed the
norm as part of the strategy of the an-
ti-corruption fight, and reports could
be submitted both in the private and
the public sectors. According to Sec-
tion 4, the conduction of the investi-
gation would have been the authority
and national competence of the organ
appointed for the fulfilment of tasks of
public procurement and public interest
protection, that is, the Office for Public
Procurement and Public Interest Pro-
tection (hereinafter as: the Office).

The minister's explanation® stat-
ed that the information published in
the press and the reports released by
the State Audit Office of Hungary are
an important source to the Office. The
reporting person aims to promote the
effective operation of the organisation,
which necessitates an approach con-
tributing to the prevention of corrup-
tion.

Based on the minister’s detailed
explanation, the Office “investigates
any conduct violating the requirements of
fair trial in the fields of decision-making
on the application of public funds, public
procurements and in public administrative
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procedures.” The legislator would have
attributed such investigation and legal
means to the Office that the Hungarian
Competition Authority possesses.

When defining the term “fair trial”,
the bill considered the decisions of the
Constitutional Court as its basis* and
defined what it meant by the violation
of the requirements of fair trial. It re-
quired no deliberateness or culpability
but the fact that the conduct demon-
strated would classify as violation of
fair trial and that it would aim at or
result in any advantage for someone,
that is, the “perpetrator” would obtain
advantage to the detriment of another
person with no legal basis or legal title.

Overall, it can be seen that the leg-
islator primarily aimed to create such
a legal institution based on a foreign
model, through which, over the use of
public funds and the clarity of public
procurement procedures - as a hidden
guard - it established an employee’s
attitude reflecting on the huge laten-
cy of corruption (and rewarded with
remuneration). Although the central
element of the Act was the fulfilment
of the requirement of fair trial in both
the private and the public sectors, I ba-
sically suppose that the task of the Of-
fice (and the reporting person) would
primarily have been intra-corporate
cartelisation, and in relation to this,
the detection of economic and official
corruption offences, although the legal
provision did not name that.

Finally, Act CLXV of 2013 on Com-
plaints and Public Interest Disclosures
(hereinafter as: the Complaint Law) be-
came effective on 1 January 2014. A pre-
cursor was that Article XXV set forth
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in the Fundamental Law of Hungary
becoming effective on 1 January 2012
declares: ”Everyone shall have the right to
submit, either individually or jointly with
others, written applications, complaints or
proposals to any organ exercising public
power”.

Compared to the earlier acts, the
Complaint Law involves a shift for-
ward, though it provides far weaker
protection to the whistleblower in an
international comparison.”” To this
statement we should also add that ac-
cording to a study most European Un-
ion Member States fail to provide suffi-
cient protection to the whistleblower.*

The minister’s explanation of the
Complaint Law explicitly states that
the protection of whistleblowers is re-
quired by the actions against corrup-
tion, and it is also important to point
out that the effect of the Law covers
not only persons having a legal rela-
tionship with public bodies and local
governmental bodies, that is, the Law
also contains stipulations concerning
the private sector, similarly to the Act
of 2009.

One of the main purposes of the
Complaint Law was to provide pro-
tection to reporting persons and com-
plainants of public interest, and, as a
novelty, the legal provision set up the
system of whistleblowing.*” Before dis-
cussing what this protection and sys-
tem means exactly, I would just like to
draw attention to the following.

First of all, a complaint or a report
is at odds with a police report. A re-
port of public interest can be made not
only when an employee observes the
commission of a crime or an attempt
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to commit a crime (preparation for a
crime) but it can also refer to unethi-
cal behaviour, unreasonable opera-
tion or measures of an organisation, or
some administrative error. Although
the majority viewpoint supposes that
the Complaint Law can be considered
the whistleblowing act in Hungary,
the provisions protecting employees
standing up for public interests can
be found in other legal provisions, too
(such legal provision is, for instance,
the Labour Code, Act II of 2012 on Mis-
demeanours, the Misdemeanour Pro-
cedure and the Misdemeanour Regis-
try System, Act CXXV of 2003 on Equal
Treatment and Promotion of Equal Op-
portunities, Act XCIII of 1993 on Occu-
pational Safety and Health, etc.).”
Secondly, we should highlight that
Act IV of 1978 on the Criminal Code
punished the prosecution of the re-
porting person of public interest until
31 January 2013 according to Section
257, as an offence. The provisions in-
tended to punish a perpetrator who
took a detrimental measure against the
reporting person owing to his or her
report of public interest. According to
HVG-ORAC Large Commentary, this
measure could not only be observed in
legally regulated procedures, but also
any decision passed in the inner life of
an organisation was classified like this,
which could be initiated or passed by
the perpetrator either directly or indi-
rectly. (An example of this latter is the
initiation of a disciplinary procedure
before the competent body or organ,
while an example of the former is cut in
salaries.) A measure was detrimental if
it affected the reporting person’s rights

attached to their property and person
as well as their legitimate interests.”
This criminal offence, for a reason, was
classified as a criminal offence preju-
dicing the integrity of public life.

To illustrate it with an example, if
a middle or senior manager of a state
organ terminated or initiated the termi-
nation of a public servant’s legal rela-
tionship with immediate effect because
such public service had reported on a
corruption crime, the crime was dispo-
sition-like.

Act CCXXIII of 2012 on the Provi-
sional Measures Related to the Putting
into Force Act C of 2012 on the Crimi-
nal Code and the Amendment of Cer-
tain Acts formed Section 206/ A of Act
IT of 2012 on on Misdemeanours, the
Misdemeanour Procedure and the Mis-
demeanour Registry System, the for-
mation of misdemeanour prosecuting
a whistleblower.

According to the minister’s expla-
nation® - although the prosecution of
a whistleblower has not been qualified
as a crime since 1 February 2013, and it
has not been changed by the Criminal
Code that became effective on 1 July
2013 -, it is necessary to sanction the
provisions eliminated from the former
Criminal Code as a misdemeanour.”

The explanation does not discuss
what reason(s) this legislator’s decision
can be led to; however, in accordance
with Ambrus’ standpoint, this decision
needs review, mainly because of the
new Whistleblowing Directive.>

Continuing the analysis of the Com-
plaint Law, we can see that according
to Section 11 thereof such measure shall
be qualified as detrimental which is ap-
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plied against the whistleblower owing
to his or her report, even if otherwise
such measure is lawful. An exception
for this is the case when the whistle-
blower acted in bad faith. The Com-
plaint Law also knows the institution
of vulnerable whistleblower, concern-
ing whom the threatening disadvan-
tages are likely to severely jeopardise
his or her living conditions.

The Complaint Law left the possibil-
ity that the reporting person, the com-
plainant submits his or her application
or complaint paper-based or verbally,
and - at the whistleblower’s discretion
- such report may be submitted in the
protected electronic system set up for
reports, too.

The employer or employer’s propri-
etor operating in the form of an eco-
nomic company may specify rules of
conduct protecting public interest or
strong private interest. These rules of
conduct should be published. There-
fore, this is the starting point. In prac-
tice, this means that - for the time being,
mainly multinational corporations or
even medium-size enterprises - a regu-
lation which is accessible to all workers
and employees and generally functions
as a code of ethics specifies in detail
what conduct is to be demonstrated by
the employees (compliance).>

The employer’s organisation may
decide on a non-mandatory, thus op-
tional basis to set up a whistleblowing
system for reporting on the violation of
the legal provisions and the specified
rules of conduct. The reporting person
can be not only an employee but any
natural person as specified by the law
who is related to the employer on any
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grounds (contractor, subcontractor,
supplier, dismissed employee, person
applied for a job advertisement).® The
legal provision specifies (Paragraph (1),
Section 14) only one criterion: the whis-
tleblower “should have a sound legitimate
interest attached to the whistleblowing, or
the remedy or elimination of the conduct
comprising the subject of whistleblowing”.

Further provisions of the Complaint
Law stipulate the detailed rules of the
whistleblowing procedure. Within this
scope, Paragraph (3), Section 16 of the
Complaint Law should be highlighted,
according to which a reporting obli-
gation arises if the results of the ex-
amination necessitate the initiation of
criminal proceedings. The statutory re-
porting obligation can or maybe should
be debated, as it is true that the imme-
diate disclosure of criminal offences of
smaller weight is not always justified.
On the one hand, because the success-
ful conduction of criminal proceedings
often requires proper timing (topicali-
ty as investigation tactics), and on the
other hand, smaller workplace, corpo-
rate offences or even felonies should
not necessarily and always enforce the
public demand for punishment if crim-
inal offences of greater weight are hid-
den in the background.” However, it
should be taken into consideration that
the reporting obligation declared by
the Complaint Law should not be ren-
dered meaningless either.

Compared to the Whistleblow-
er Directive, the Complaint Law will
definitely have to be refined and sup-
plemented. This Law does not specify
legal consequences for sanctioning the
actions against whistleblowers and it
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should also be reviewed that the Com-
plaint Law does not make the establish-
ment of a whistleblower system com-
pulsory, it remains an option for the
employer.”®

III. Summary

I have presented my main statements
above and drawn the conclusions at the
end of each Chapter, so now I would
like to provide a brief executive sum-
mary.

It can undoubtedly be concluded
that the current non-regulation of lob-
bying by law allows for the felonies of
passive trading in influence and active
trading in influence. Non-transparent
lobbying in a non-transparent way and
with non-transparent means serves the
increase in latency.

It would be a brave and rash deci-
sion to elaborate provisions that can
form a part of an act to be adopted in
the future, even because the Lobbying
Act was not equal to the expectations
at all, although at first reading it scru-
tinised nearly all legal issues arising in
practice. Moreover, the European Un-
ion only sees the potential in publicity,
transparency, registration and codes
of conduct (ethics) for the time being.
This, however, has already proved to
be too little.

Corporate (criminal) compliance
and whistleblowing that forms an inte-
gral part of it can definitely facilitate the
detection and prevention of criminal
offences committed within an organ-
isation, mainly including corruption
and economic criminal offences, but

even more so the prevention of them.
Compliance that functions well within
a corporation can potentially contrib-
ute to the repression of unlawful cor-
ruption. Corporate management can
specify rules of conduct for lobbyists,
and any non-compliance thereof can
be reported both in the public and the
private sectors with an efficient whis-
tleblowing system.

In my view, therefore, we should
facilitate the wider spread of compli-
ance culture in Hungary; nevertheless,
certain terms described in detail above
should not only be defined in codes of
conduct.

Finally, after the implementation of
the Whistleblower Directive the Com-
plaint Law needs further review.
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