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The Problematics of 
Corporate Compliance, 

Lobby and Success 
Fee, with Special 

Regard to the Buying 
of Influence and 

Influence Peddling I.1

I. Introduction

The starting hypothesis of my study 
is the statement that, as an important 
and efficient democratic tool of a legal 
state, lobbying is becoming or at least 
might become the hotbed of corruption 
in the lack of legislation.2 Besides accu-
rate legislation covering each segment, 
however, lobby and the legal institu-
tion of lobbying is a tool of the econo-
my that is worth supporting.

I am convinced it is obvious that the 
corruption-prone exertion of unlawful 
influence arising from illegitimacy can 
poison both the public and the private 
sectors, as the agent acting for and on 
behalf of an economic organisation 
can address not only the economic op-
erators with his or her activity, since a 
lobbyist attempts to influence decision-
makers and legislators so that a legal 

provision is adopted or a decision is 
passed in favour of an organisation 
represented by him or her, behind 
which there are strong economic and 
financial interests.

The ultimate beneficiaries of these 
interests are the operators of the so-
ciety, including both the citizens and 
the market and business stakeholders. 
Therefore, it is not only legislation that 
is directly affected, since in a B2B legal 
transaction an “act” of the state admin-
istration and public administration is 
indirectly influencing the customer and 
the agent, the entrepreneur, too.

For instance, let me illustrate my 
previous statements. It does indeed 
matter who is/are awarded a state con-
tract, which is based upon a decision 
passed by a policy-making organ – be 
they the construction or reconstruction 
of a motorway, the modernisation of 
real estates, work in summer camps for 
disadvantaged students, or the acquisi-
tion of tangible assets – after the con-
duction of public procurement or con-
cession procedures. Only to clarify the 
above, it is legislative power to specify 
what enterprise can comply with the 
conditions determined in the effective 
public procurement act in a tender 
procedure. Another legislative compe-
tence is the specification of the price at 
which a given product or service can be 
introduced or maintained at the market 
in case of official pricing. Lobbyism can 
be present behind these decisions.

One of the privileges of successful 
tenderers is the partial or exclusive 
right to manage and supervise a given 
area of the market, which, among oth-
ers, includes the specification of the 
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price of products and services provid-
ed. And as a rule, this calculated price 
is paid by the citizens themselves as 
end consumers or users.

Therefore, if an error creeps in the 
fair mechanism free from undue exer-
tion of influence, and such error should 
be prosecuted even with criminal law 
means, then the society will suffer huge 
damage.3 And in the majority of cases, 
this damage may not or may only part-
ly be restored.

The source of the error or the error 
itself is a lobbyist who acts illegally and 
unfairly and rises to the level of cor-
ruption offence(s), as well as his or her 
agent.

During my research I did not aim 
to address questions in public law or 
constitutional law; my research is ex-
pressly of criminal law aspect, by stat-
ing that the analysis and investigation 
of legal provisions setting up certain 
legal institutions could not be avoided 
due to the poor practice and low level 
of jurisprudential maturity.

My purpose is to present how the 
Hungarian law regulates the legal in-
stitutions of corporate compliance and 
lobbying4 (if we can speak about le-
gal regulation at all), and exactly how 
these definitions relate to corruption 
offences. I also discuss the institution of 
whistleblowing in relation to corporate 
compliance, and issues related to con-
tingency fee in connection with lobby-
ing. In conclusion I aim to answer the 
following questions.

Why does corporate (criminal) 
compliance facilitate the prevention 
and disclosure of corruption offences? 
What is the aim and function of report-

ing of public interest? How is a report-
ing person (complainant) protected 
and encouraged?

What does lobbying activity mean 
today? When can we talk about contin-
gency fee, and at what point does the 
quality of contingency fee change and 
does it become unlawful advantage? 
Does lobbying activity have to do with 
corporate abuses?

What do the main international anti-
corruption provisions on whistleblow-
ing broadly state?5

Upon the clarification and elabora-
tion of the terms as well as the presen-
tation of the relevant rules, I will focus 
on the delicts of passive trading in in-
fluence and active trading in influence 
in Hungary in context of lobbying ac-
tivity: when can we still speak about le-
gal actions, activities and consider the 
behaviour of a person at what point is 
an action can be called as criminal of-
fence?

II. Problem identification

In Hungary Act XLIX of 2006 on Lob-
bying Activity (hereinafter as the Lob-
bying Act) came into force on 1 January 
2006, and it was part of the Hungarian 
legal system until 1 January 2011. One 
of the primary aims of this Act was to 
determine the rules of exertion of influ-
ence conducted on the basis of commit-
ment, i.e., to establish a legal environ-
ment for the lobbying activity itself. No 
new legal provision has been born in 
this field in the past ten years – since 
the lapse –; Bill T/705 on the publicity 
of the exertion of economic interest, the 
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recording of lobbyists and the anti-cor-
ruption amendment of certain acts was 
presented to the Parliament only on 26 
June 2018. This bill only remained a 
proposal.6

The norm, which had already been 
repealed, discussed the term lobbying 
activity in the interpretative provisions 
[(Article c), Section 5)]. According to 
this, ”any activity or conduct aiming to 
influence a public power decision or the 
enforcement of interest, which is carried 
out on the basis of commitment, by way 
of business”. And the bill that has been 
submitted but not adopted yet already 
contains the definition of exerting in-
fluence of economic purpose [(Article c), 
Paragraph (2), Section 1)] - rightly.

By virtue of the fact that there is no 
effective lobbying act in Hungary, the 
first hypothesis of this study is that 
without a statutorily regulated system, 
a clearly identified and most precisely 
defined terminology (e.g. exert an in-
fluence, influencing) it is excessively 
difficult to assess whether the behav-
iour demonstrated by an acting natural 
person who enforces interest is lawful 
or unlawful, so that is against criminal 
law (or other offences such as adminis-
trative offences).

To support this statement, we should 
see that the criterion for the felonies 
of both the active trading in influence 
and the passive trading in influence is 
(unlawful) influence (influencing), even 
with the fact that the delict complies 
with the statutory provision even when 
the perpetrator only refers to the exer-
tion of influence on a public official. At 
this point legislature failure also may 
be assessed, since there is a consensus 

in literature that this can be legally in-
fluenced (and, in certain cases, must).7

The second hypothesis of this study 
is that compliance and the legal insti-
tutions of the related whistleblowing 
(reporting, reporting of complaint) aim 
to fill (or at least are able to fill) the gap 
arisen and existing in legislation.

Although in Hungary compliance 
and compliance culture do not suffi-
ciently permeate the corporate sphere 
(it is strongly present mainly in the fi-
nancial sector and the pharmaceutical 
industry), economic organisations are 
building their own compliance struc-
ture more and more in order to pre-
vent abuses as much as possible. It is 
of key significance for leaders, manag-
ers and members, having regard to the 
fact that Act CIV of 2001 on Criminal 
Measures Applicable to Legal Entities 
outlines the prospect of serious sanc-
tions against legal entities, too, pro-
vided that the crime was committed for 
example by using it, for the purpose of 
it or within the scope of activities of the 
economic company.8

In addition, punishment on a natu-
ral person (perpetrator) should not be 
avoided (basic act), emphasizing the is-
sues of superior responsibilities in case 
of bribery, and budget fraud.

The repressive measures of a compli-
ance system – which is used in special 
cases9 - might serve the exemption of a 
legal person from criminal prosecution, 
too.10 Highlighting one of the features 
of Austrian criminal law, we can state 
that it is an extenuating circumstance 
in Austria if there had already been an 
established compliance structure prior 
to the crime committed within the or-
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ganisation, or the organisation estab-
lishes its own compliance system upon 
commitment of the crime.11

Therefore, “application” of the legal 
institution of compliance allows us to 
elaborate an internal protection mecha-
nism (mainly with pseudo-norms and 
codes of ethics) that facilitates the pre-
vention and the subsequent detection 
of corruption criminal offences. One of 
the main pillars of this is whistleblow-
ing as part of corporate compliance, 
also referring to the fact that

States Parties12 are required to adapt 
the Whistleblower Protection Directive 
(hereinafter as: Whistleblower Direc-
tive) 2019/1937 of the European Par-
liament and of the Council13 – that has 
been announced on 23 October 2019 by 
the European Parliament and Council 
(EU) – into their legal system until 17 
December 2021.

After discussing the two delicts, I 
will proceed to the legal areas of com-
pliance and whistleblowing, since – 
from my point of view – the relation-
ship between lobbying activity and the 
two above-mentioned legal institutions 
first established in Anglo-Saxon law 
system can only make sense with the 
structure outlined.

After discussing the two delicts, I 
will proceed to the legal areas of com-
pliance and whistleblowing, since – 
from my point of view – the relation-
ship between lobbying activity and the 
two above-mentioned legal institutions 
first established in Anglo-Saxon law 
system can only make sense with the 
structure outlined.

III. Lobbying activity

Let me start by highlighting that the 
majority of European states – which 
are almost all States Parties of the Eu-
ropean Union – do not regulate lob-
bying activity. The research published 
by Transparency International in 2012 
stated that practically there are 6 Eu-
ropean countries which deal with the 
regulation of lobbying, though not at 
legislative level in all cases. In Lithu-
ania, Poland, Slovenia and the United 
Kingdom (it was an EU member state 
back then) there is an effective lobby-
ing act, France has a code of conduct in 
effect, while in Germany lobbyists can 
register themselves on a voluntary ba-
sis in order to get into the Parliament.14

The reason for this is that at Euro-
pean Union level there is no harmoni-
sation of law concerning lobbying, 
which is also because passive trading 
in influence was not considered a crime 
for a very long time due to the differ-
ent criminal policies of the Member 
States.15

In his work published in 2003, Nor-
bert, Kis also mentioned that the pro-
hibited and tolerated forms of political 
and economic influence had not been 
crystallised in the system of political 
and social splits in Hungary.16 The le-
gal or illicit character and quality of 
exertion of influence depends upon the 
political culture and state administra-
tive traditions of the given country.17 
Consequently, judging the legal or il-
legal quality of exertion of influence 
largely depends on how the politics is 
able to clearly distance itself from cer-
tain self-serving private interests.
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The opinion of the Euro-Latin 
American Parliamentary Assembly is 
that a rule concerning lobbying should 
particularly include the clarification of 
certain basic terms (lobby, lobbyist), the 
elaboration of the principles of ethical 
conduct, highlight the transparency of 
the registration of lobbyists, determine 
the conditions for the representation of 
individual interests, make public the 
key aspects of lobbying, and elaborate 
a system of sanctions concerning the 
violation of the relevant rules.18

1. The definition of lobbying

The term lobby, lobbying has an Anglo-
Saxon origin and leads back to as early 
as the beginning of the 19th century. 
It is not easy to specify this definition 
uniformly and universally, taking into 
consideration that the political estab-
lishment of the given state, the process 
of legislation and the venue of the en-
forcement of interest is different. As for 
lobby and lobbying, subminimum, it 
covers an interest enforcement process 
where a lobbyist attempts to exert an 
influence on decision-makers, includ-
ing the drafting of legal provisions in 
a transparent way, with legal tools, al-
ways staying legal, while always bear-
ing in mind his or her principal’s inter-
est and will.19

According to certain author views, 
“lobbying means the persuasion of the rep-
resentatives of legislative, codification and 
executive power within regulated limits for 
the enforcement of the interests of an eco-
nomic or social organisation or group”.20

According to another definition, lob-
bying activity is “a form of influencing 

public power decisions and/or enforcing 
political, economic interests as accepted by 
the national law”.21 In their Communica-
tion following the Green Paper on the 
European Transparency Initiative and 
the Consultation, the European Com-
mission highlights that the term itself 
implies no negative value judgement, 
and the lobbying activity is of basic 
significance in the democratic proce-
dures.22 In one of its ad-hoc decisions, 
the Supreme Court of Justice took a 
clear stand that “if the agent performs 
any activity against contingency fee and he 
or she carries it out in order to achieve a 
favourable tax-payer’s position for the tax-
payer (as principal) also manifested in a 
high-level public administrative decision or 
an agreement concluded with such a body, 
such activity shall not be deemed as man-
agement consulting services but a lobbying 
activity”.23

At this point numerous other stud-
ies including the item-by-item specifi-
cation of lobbying activity could also 
be used as references.24 What is certain 
that all attempts to do so represents 
three pillars:

	- influence,
	- in this context advocacy,
	- all within a regulated system, in a 

form accepted by the law.
The problem first arises when no 

legislative (statutory) regulation exists.
In the Green Paper of the European 

Commission25 transparent lobbying is 
built upon two different types of mea-
sures. During the external control any 
person can obtain knowledge of the 
identity of the lobbying person, the Eu-
ropean institution he or she performed 
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lobbying activity at and the position he 
or she fulfilled there. Besides, there is a 
registration system of lobbyists, inter-
est groups26 (a database operating on a 
voluntary basis) and a code of ethics for 
lobbyists. The Commission urges the 
introduction of integrity rules. These 
rules (which would contain rules of 
binding force) would replace the code 
of ethics of lobbyists.

It is welcome in any event that the 
former Hungarian legal provisions and 
the previous bills included definitions.

2. Lobbying in Hungary

As I have already mentioned above, the 
Parliament drafted the Lobbying Act 
in 200627, which combined the Euro-
pean and American lobbying acts and 
samples,28 and whose Preamble stated 
”the Parliament wishes to determine the 
rules of lobbying activity, that is, enforce-
ment of interest on the basis of commit-
ment, to ensure the publicity of the interests 
represented in relation to public power de-
cisions, thus strengthening the confidence 
put into the activity of decision-making or-
gans (…)”. The effect of the Act covered 
persons who carried out activities aim-
ing to influence public power decisions 
by way of business, based on a commit-
ment, against countervalue.

The simple and most superficial 
legal provision lapsed on 1 January 
2011; however, on the effective date al-
ready and after that, there has been no 
answer to the question ‘what else can 
be deemed as lawful influencing’. The 
explanation of the bill29 made several 
key statements despite the deficien-
cies thereof. On the one hand, it distin-

guished influence and unfair influence 
in connection with the legislative pro-
cedure, and on the other hand it de-
clared that the primary objective of the 
bill is not to force back corruption but 
”to clarify the transparency of legislation 
and the application of interest enforcement 
mechanisms”, since the interests hiding 
behind the legislative and public pow-
er decisions should be made public and 
available to everyone.

The material scope of the Act ex-
clusively covered activities that aimed 
to influence the content of decisions 
belonging to certain statutory duties 
and authority of the Parliament, the 
Government, the local governments, as 
well as of organs or persons under their 
direction or supervision.

Concerning the exertion of influ-
ence, the above suggests the follow-
ing – regardless of the fact that at pres-
ent we have no Lobbying Act. We can 
speak about the influencing of a pub-
lic official, through which the person 
actively trading in influence aims to 
achieve that a more favourable decision 
is passed regarding his or her person or 
interest in a given case, while the con-
ditions for that do not exist (individual 
decision).

We can speak about the influenc-
ing of a public official, through which 
the person actively trading in influence 
aims to realise that the final result of 
the codification process itself ends with 
the establishment of a norm that mostly 
serves his or her economic interest, or 
the economic interest of the economic 
entity (economic operator) directed or 
owned by him or her (collective deci-
sion).
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Furthermore, influence can be ex-
erted not only on a public official but 
also on a person performing activity for 
and on behalf of an economic organisa-
tion specified in Article 6, Paragraph 
(1), Section 7 of Act CXXX of 2016 on 
Civil Procedure, with the intention of 
representing or enforcing the economic 
interests of the person actively trad-
ing in influence by violating his or her 
obligations specified in a legal provi-
sion, an internal operational regulation 
(pseudo-norm) or contract.

Expounding the influencing in eco-
nomic life and official life with differ-
ent contents in more detail, we can see 
that the volume of the conduct of com-
mitting is different if someone intends 
to terminate his or her criminal case il-
legally, if someone intends to draft a le-
gal provision through which he or she 
can gain economic advantage over the 
rivals (e.g. act on public procurements), 
if someone intends to set up an applica-
tion regulation system owing to which 
his or her rivals’ situation becomes im-
possible as early as from the starting 
of the application (e.g. public procure-
ment procedure). In the latter two cas-
es, the question may arise – if we do not 
start from the typical case of corruption 
criminal offences – when the unlawful 
advantage is realised at all and how it 
can be demonstrated actually.

Therefore, the focus is on the fact 
whether the opposition to criminal law 
depends upon the fairness or unfair-
ness of the influence, by stating the fact 
that the standard (that is the border, the 
grounds of illegality and legality) dif-
fers in official and economic life.

In Kis’ view, concerning the felony 
of passive trading in influence, the pro-
tected legal interest accepted in techni-
cal literature for a long time does not 
harmonise with the statutory definition 
right for this reason. According to the 
legislator, punishability is not associat-
ed with unlawful, forbidden influence 
in itself but it requires as an additional 
condition that the unlawful influenc-
ing is accompanied with unlawful ad-
vantage, too.30 Therefore, the provision 
does not protect the pureness of the 
decision-.making of the official and 
economic sector but the confidence of 
people put in the impartial functioning 
of official and economic life, that is, ”it 
is suitable for the unlawful influencing of 
the official or economic mechanisms; how-
ever, only activity performed as a favour 
or the promise thereof does not corrupt the 
relations system in public life to an extent 
necessary for criminal law intervention.”31

The question has already arisen here 
whether the legislator’s decision not to 
create the term “influencing” in the in-
terpretative provisions of the Lobbying 
Act was right, which term the court 
practice could have formed but at least 
the definition could have served as a 
starting point; furthermore, it should 
be noted that term “influencing”, 
which appears uniform in the techni-
cal literature, is not sufficiently defined 
but is too abstract and needs revision.

Considering the topic examined, 
both the practice in law enforcement 
and the technical literature are rather 
poor (we can hardly speak about any 
practice). The standpoint of certain au-
thors is the following.
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According to Wiener, A. Imre, in the 
lack of acts the law enforcement person 
has to decide on the material illegality 
of a given action type; however, “lob-
bying as a recognised social practice lacks 
material illegality even without a separate 
legal provision.”32 Tóth lays down that 
jurisprudence and practice interprets 
the content of the word in a narrower 
sense, ”somehow supplementing that with 
illegal and corrupt exertion of influence”,33 
and from the analysis of the legal cases 
studied by him, he draws the conclu-
sion that the legislator does not want 
to punish the conduct when a person 
enforces his or her actual influence for 
consideration, on the grounds of law-
fulness.34 In his work, Kis took a stand 
on the material illegality of influence 
as follows: ”influence complies with the 
statutory provision if the evaluation finds 
that there is such an actual or presumed as-
pect in the (intended) content of the influ-
ence that should stay outside the evaluation 
preceding the decision-making in politics 
and the public administration of the legal 
state”.35

According to another Author, in 
case of a lobbyist, advantage is lawful 
because the assurance thereof is a prin-
cipal’s obligation arising from a civil 
law contract between the principal and 
him or her,36 and there is an opinion 
that is similar to the previous one and 
supposes that the basis for differentia-
tion is the unlawfulness or lawfulness 
of the advantage.37

As it can be seen, the main question 
in this respect is when an advantage 
can be qualified as unlawful; however, 
to decide on this, it is essential to deter-
mine or specify the illegal and unlawful 

division lines of influencing as conduct 
related to lobbying activity. During the 
lobbying activity – arising from its le-
gal institutional character presented 
above – the advantage (remuneration, 
contingency fee) is ever given and in-
evitable – whose value and extent do 
not conform to the practice developed 
in social customs; therefore, even influ-
encing exerted under a commitment of 
several million forints (and the contin-
gency fee attached to it) can be lawful.

3. About corruption in general

It is self-evident that at present no lob-
byist code of ethics can be found, al-
though it is commendable that in the 
light of corporate compliance there 
are several codes of conduct online in 
which a given multinational company 
specifies its own inner rules of conduct 
(e.g. MOL-Group, Bridgestone, Hilti, 
Magna International38).

The spirit of the Hungarian Cham-
ber of Lawyers39 and the Code of Eth-
ics for Civil Servants40 suggests that a 
lawyer and a civil servant should do 
their best for their clients, not crossing 
certain ethical boundaries, and paying 
attention to act cautiously, otherwise 
they can get to the prisoner’s stool. The 
same view is represented in all ethi-
cal regulations related to official life, 
whether it be a police officer, a pros-
ecuting attorney, a judge, a revenue of-
ficer or a frontier guard. The largest de-
structive effect of a corruption criminal 
act committed by a lawyer in this qual-
ity is the loss in people’s confidence 
and the irreparability of the damage to 
good reputation of the legal profession, 
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which causes a deformed, infectious 
and never-healed wound.

According to Bánáti, János, a law-
yer’s task and obligation is to influence 
the authorities for the sake of his or her 
client, but within legal limits, through 
his or her written proposals, or accord-
ing to procedural activities specified in 
the criminal procedure code (like crim-
inal procedure), verbally.41

Tóth, Mihály eloquently clarified 
the line of demarcation between a good 
lawyer (who is able to affect the deci-
sion of the court with his or her arguing 
and expertise) and a bad lawyer (who 
intends to influence the decision of the 
court with the advantage received from 
his or her client, prohibited influencing 
or speculation) when he stated that “in 
the lawsuits the contradiction of the parties 
is actually an institutionalised influencing 
mechanism”.42 What falls outside the in-
stitutionalised quality, what is known 
as illegal influencing cannot be accom-
panied with the attribute “legal”. Ger-
man dogmatics (also) deems the link-
age between giving advantage and a 
service as an improper, unjust and un-
lawful contract.43

In the same context, the above state-
ments refer to persons working and 
acting in jurisdiction, state administra-
tion and public administration as well 
as in the non-official sector. It is empha-
sised by the protected legal interest of 
Section XXVII of Act C of 2012 on the 
Criminal Code (hereinafter: Criminal 
Code), too.

The legislator’s aim was to rather 
pursue a deterrent-preventive criminal 
policy; therefore, the confidence placed 
in the fulfilment of public officials’ du-

ties and the impartial, influence-free 
operation is in the centre of protection.44 
Smoothness, objectivity, impartiality.45 
No such unconnected element should 
get into the decision-making mecha-
nism due to which the resolution, order 
or verdict passed would suffer from a 
deficiency caused deliberately.46

In practice, this means that the level 
of completion of the criminal offence 
does not require the actual breach of 
duty, the attempted breach of duty, 
the trial of breach of duty of the pub-
lic official, not even the distant danger 
thereof;47 the criminal offence is com-
pleted with an agreement (not neces-
sarily requiring concurrence of wills) 
between the parties, while subsequent 
withdrawal, or restoration or refusal 
of unlawful advantage is irrelevant.48 
In a decision, the German criminal 
law also notes that the attempt of brib-
ery is really rare because this criminal 
offence already becomes completed 
upon the promise of unlawful advan-
tage49; therefore, voluntary withdrawal 
hardly ever takes place.50 The German 
Criminal Code is also built upon this, 
that is, the offering or promise already 
implies the completion, and no result 
or success beyond this, particularly the 
acceptance of advantage would be de-
cisive.51 However German dogmatics 
differ from it in that voluntary with-
drawal can happen as long as the un-
due advantage has not specifically con-
cretized in the case of passive bribers.

Undoubtedly, corruption – as a so-
cial phenomenon – can strongly be ob-
served in Hungary. ”In this field, brib-
ery is one of the most frequent and most 
dangerous felonies that is most difficult to 
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detect”.52 The president of the compe-
tent court, the police officer conducting 
roadside check, the state official, the 
politician, the physician and the stake-
holders of economic life are all open to 
bribery.

4. The felonies of passive trading 
in influence and active trading in 

influence

Similarly to other corruption criminal 
offences, we can speak about passive 
trading in official or economic influ-
ence and active trading in influence 
with respect to these delicts, too.53 In 
connection with lobbying activity, or 
more precisely, with the term of lob-
bying itself, the appropriate legal clas-
sification of the given statement of the 
facts can only be passive trading in of-
ficial influence and active trading in 
influence, since the acting lobbyist can 
exert an influence on a public official or 
can refer to the influencing of an official 
(existing or non-existing) person (e.g. a 
Member of Parliament).

The inception of active trading in in-
fluence did not significantly change the 
dogmatics prior to 1 January 2012, and 
it should also be noted that the state-
ment of facts of the criminal offence 
was integrated into the Criminal Code 
by force of GRECO (Group of States 
Against Corruption), for the purpose of 
reconcilement with the legal instru-
ments of the Council of Europe.54

The felony of passive trading in in-
fluence was already included in Act IV 
of 1978 on the Criminal Code, similarly 
to Act V of 1961 on the Criminal Code 
of the People’s Republic of Hungary. 

This criminal offence has considerable 
court practice and technical literature, 
but we can also state that the practice 
of the felony of active trading in influ-
ence, which can still be called new, is 
continuously increasing and improv-
ing.

As already mentioned in the In-
troduction, our investigation focuses 
on the identical condition of the two 
delicts, i.e. exerting an influence with re-
spect to the research topic.

4.1. Influencing as a criterion

Judging the given statement of the facts 
is difficult because even the grammar 
interpretation of the condition of “ex-
erting an influence” included in the 
delicts of active trading in influence 
and passive trading in influence is not 
without problems in a legal environ-
ment.

The dogmatic term of “exerting an 
influence” has no mature practice yet, 
because we do not know where the 
dividing line is between legitimate 
actions (it is possible to be informed 
under legal conditions, too) and ille-
gitimate actions, more precisely the 
statutory provision ones. What is even 
more significant is the definite state-
ment that the society attributes differ-
ent meanings to the term both in eco-
nomic life and in official life.

This term mainly bears or would 
bear significance with respect to the 
trader of influence. The relatively new 
ad hoc decision no. BH 2017.390, which 
already deals with the delict of active 
trading in influence, too, also fails to 
define the term “exerting an influence”. 
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Nevertheless, the resolution states, or 
rather suggests that the trader of the 
influence can provide the advantage 
to the trafficker so that the trafficker 
bribes a public official. This statement 
of facts is qualified as the felony of ac-
tive official bribery, just like prior to the 
formulation of the statutory definition.

The trader of influence (person ac-
tively trading in influence) can offer ad-
vantage to the trafficker without the in-
tent of bribing a public official, only for 
the purpose of purchasing the traffick-
er’s (unlawful) influence. In this case 
the action remains within the frames 
of the felony of active trading in influ-
ence, even if the trafficker later bribes 
the public official – without the knowl-
edge or against the will of the trader of 
influence. In the third case, the trader 
of influence can give advantage to the 
trafficker without the intent of bribing 
a public official, only for the purpose of 
purchasing the trafficker’s (not unlaw-
ful) influence. In my view, this latter 
action is not necessarily a criminal of-
fence; however, to repeat the above, the 
clear judgement thereof would require 
the accurate and precise elaboration of 
the conduct “exerting an influence”.

Currently, the scope of the term 
“exerting an influence” also includes 
if a trafficker contacts a public official 
as – for instance – his old schoolmate, 
whereas his client is a good old friend, 
and for this reason he should take into 
consideration more favourable aspects 
during the decision-making. Funda-
mentally it is enough if the client con-
siders the ability and skill to exert an 
influence as real.55 Not only personal 
relationships can establish the con-

dition ”exerting an influence” but the 
defencelessness of the public official 
(which can be moral, material, or can 
be based on threatening or pressure) 
and their situation owing to the arising 
fear, too;56 however, it is not far from 
reality either when the trafficker’s de-
pendent fulfils a position within the 
given public administrative organ.

It can be seen that the legislator 
makes a difference between the con-
ducts of “influencing” and “bribing”. 
The main dividing line can be seen in 
the fact that we can legally exert an in-
fluence in the colloquial meaning of the 
word; the action will comply with the 
statutory provision if the exertion of 
influence is connected57 with unlawful-
ness and advantage on the side of the 
person passively trading in influence. 
It is exactly this relation and quality at-
tribute that the legislator uses (could 
use) to express that for some advan-
tage, influence can be enforced before 
a public official not only in an unlawful 
way and manner, given that exerting 
an influence is possible for compensa-
tion (on the basis of commitment) with 
reference to assertiveness, expertise, 
routine and extraordinary proficiency, 
too.58 Therefore, according to the leg-
islation, the client purchases the traf-
ficker’s influence. It is not by accident 
that some principals authorise a solici-
tor who used to act on the other side.59 
The criminal offence complies with the 
statutory provision even if the traffick-
er refers to a person who has an influ-
ence on the targeted public official.60

We can agree with the view that the 
criminal offence does not comply with 
the statutory provision if the client – 
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whether the influence is feigned or real 
– does not consider the influence real, 
but he or she offers advantage;61 how-
ever, it is a bit unreal that the client of-
fers advantage to the person passively 
trading in influence despite the fact he 
or she is not convinced of the reality of 
the influence but, concerning the verifi-
ability of passive trading in influence, 
he or she is indifferent towards what 
content of consciousness the client 
has.62 An example of the former case is 
when the client intends to trap the traf-
ficker, that is, he or she provokes the 
other person to commit the delict.63

According to the above-mentioned 
Large Commentary64, no passive trad-
ing in influence is realised if the person 
requests unlawful advantage with ref-
erence to exertion of influence in the 
past, given the fact that the conduct: 
”with reference to the fact it exerts an influ-
ence”, and not “with reference to the fact it 
exerted an influence”.65

From the viewpoint of the person 
passively trafficking in influence, we 
can also mention the case when the traf-
ficker does not even state that he or she 
will influence a public official against 
the criminal norm, he cor she does not 
even refer to the fact that he or she will 
influence a public official; this is also 
presumed, requested and initiated by 
the person purchasing the influence. At 
this point the question arises whether 
this criminal offence can be committed 
by implication.

In practice, neither the name of the 
public official nor the mode or pace of 
the measure should be specified; it is 
enough if the bribing of the public of-
ficial or the countervalue can be con-

cluded from the amount or value of the 
unlawful advantage for the exertion of 
influence. If a person does not refer to 
the influencing of a public official, if he 
or she does not say a word on a private 
talk but only accepts the amount of-
fered by the other party, does he or she 
commit a criminal offence, and if yes, 
what delict?

In my standpoint, if he or she holds 
the person providing advantage in 
false belief, his or her implied conduct 
can be assessed as fraud, and it shall 
be specified that if no (unlawful) ad-
vantage is attached to the reference as 
compensation, then the action shall not 
comply with the statutory provisions 
even if the party enforces his or her in-
fluence before the public official, and 
the conduct that is incompatible with 
proper operation can be sanctioned in 
a disciplinary procedure.

To sum it up, we can state that the 
distinction issues will primarily cause 
problems regarding the criminal of-
fence of active trading in influence, 
since, if the perpetrator’s intent solely 
aims at the direct use and enforcement 
of the influence of the trafficker on a 
countervalue, it should be proved that 
the defender’s mind definitely realised 
the illegality of exerting an influence, 
or the exerting of influence remained 
within the borders of the scope not 
deemed as unlawful by him or her, 
subjectively. As I have stated earlier, 
the extent and size of advantage does 
not always presume the illegal quality 
thereof.

Therefore, it can be concluded that 
the establishment of a bilateral illicit re-
lationship can be initiated by either the 
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trafficker or the client. The stipulations 
set forth in Articles a) and b), Paragraph 
(1), Section 298 in the Criminal Code, 
according to which ”a person claiming 
to”, and ”on account of a person claiming 
to”, suggest that the person purchas-
ing influence mostly takes criminal re-
sponsibility for not rejecting the offered 
unlawful, illegal assistance. If I should 
draw conclusions about two statutory 
definitions and two persons who may 
become defendants – in relation to each 
other –, then I would say that the per-
son purchasing influence (although it 
has not been proven by criminological 
or file research) would rather get in the 
barrage of questions raised by the traf-
ficker than initiate the indirect bribing 
or influencing of a public official.

4.2. Exerting influence of economic 
purpose and contingency fee

Article c), Paragraph (2), Section 1 set 
forth in Bill T/705 mentioned above 
defines the term influence of econom-
ic purpose. According to this, exert-
ing influence of economic purpose ”is 
any activity performed for facilitating the 
promotion of, the maintenance of or the 
prevention of detrimental changes in the 
property status or business opportunities 
of a legal person, organisation or natu-
ral person without legal personality who 
participates in or intends to participate in 
economic turnover, no matter whether the 
person performs such activity for himself or 
herself, or for another person”.

I have also referred to the fact that 
technical literature does not regard 
the enforcement of rights between en-
terprises as a lobbying activity, which 

is also confirmed by the bill. Besides 
the term “exerting an influence” of 
economic purpose, the term “enforce-
ment of economic interest” was also 
specified. According to the definition 
[(Article a), Paragraph (2), Section 1)], 
enforcement of economic interest can 
be aimed at the influencing of a pub-
lic power decision; a lobbyist [(Article 
d), Paragraph (2), Section 1)] can carry 
out any other activity aiming to influ-
ence a public power decision (for con-
sideration). As the contractual parties 
enter into a contract of agency with 
each other, they can agree upon a con-
tingency fee in case an additional result 
is achieved.

Obviously, the contingency fee will 
not lose its quality as a contingency fee 
or become unlawful advantage until 
the intention of the lobbyist (or person 
passively trading in influence) and of 
the principal (or persona actively trad-
ing in influence) does not aim at the 
commitment of a corruption crime.

Regarding the contingency fee, I 
would like to highlight two aspects. 
The principal and the agent might 
“disguise” the unlawful advantage as 
a contingency fee, which makes the 
proving more difficult for the prose-
cuting authority and the investigating 
authority. After the passing of a pub-
lic power decision that is favourable 
for the principal, the legal title of the 
amount handed over to the lobbyist 
is contingency fee, a part of which or 
even the entire amount is forwarded to 
the public official making the decision 
or participating in the decision-making 
process.66 Handing over the money is 
not a necessary element, since if the 
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lobbyist exerts an influence on a person 
who is his or her dependent, acquain-
tance, or potentially a business partner 
in another dimension, then it is pos-
sible that the illegal enforcement of in-
terests is successful without any actual 
unlawful advantage. In this case, the 
contingency fee provided exclusively 
to the lobbyist also loses its quality as 
contingency fee and becomes unlawful 
advantage.

Another remarkable circumstance 
is that in the dispositions of corrup-
tion offences the provision of unlawful 
advantage is present without excep-
tion, and only the basic definition of 
the felony of active trading in influence 
differs from this. The perpetrator gives 
or promises advantage to a person who 
claims to influence a public official, or 
to a third person on account of a per-
son who claims to influence a public 
official [(Paragraph (1), Section 298 of 
the Criminal Code)]. I personally can-
not judge whether it was a conscious 
decision by the legislator or it should 
be assessed as a mistake; nevertheless, 
without the “unlawful” stipulation or 
attribute of the influence or advantage, 
the activity of the principal is qualified 
as a crime even with the purely legal 
conduct of the lobbyist, that is, even the 
specification of a countervalue (con-
tractual price) implies that the princi-
pal commits a crime.67

Therefore, this provision requires 
supervision in any case.
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